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Date of Issue

Arising Order-In-Origina1out 365/DC/Bakulaben/ Div-8/ATBAD
SOUTH/PMT/2022-23 dated 01.03.2023 passed b' >eputy Commissioner
(Technical), Central GST, Ahmedabad South

at=ita@nf©rqrqGjqqar /
(q) I Name and Address of the

Appellant

M/s. Bakulaben Amrutbhai Prajapati
23, Sarvodaya Nagtr Society, Near Ujala Hotel
Sarkhej , Ahmedabad - 382210

qB aif% qv @fjy-mM f glhIv nvq mm { d qI m qTtqr iT xftwllrwlfa git qVTI, Try mw

©f#qT66twfiv WImP6mm+qnwqQ Vt mm {, MT f%Q+qrt©%fqsa#Kqm {I

AnY person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrta vtrrt ©r !qftwr ©rtm,-

Revision application to (}overarnent of India:

(1) #-€hr@qHqQr@gfafhm, 1994 #turn WaRdtqRaw WTNM qmttwin Era gt
aq-ura % vqq =nw + #wt€ !qfTwr WTMr wgFrT vf%, qrTa TtFR, RT +qrRT, TrvFq fRVFr,

+T=fT+tw, dtmfnr vm, +vqqKf, T{ft®fT: rrooorfr=FTVFhqTf{t' ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl qr@=F[6Tf+%vw++v€tT+t§Tf+qn UT++f+a wvwHTrwq©H©R + vr fM
WTvn+FftwrFrK+qr@+vra3v wwt +, wWf WKVHTrwTn+qT%q§f%a©nvr++
nfQwfTw€Frn+jr qm#Ivfwn baur #81

In case of mly loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a WDInPe
warehouse. IT,,byb:::..'f:b..

( V) RF:nO![ICIL & TT: 1rHHAF11 11ArHHH11[ TT aT # nq in dUd WHy ? mR qT : + W+$$ #:+ B
nqnq qT% + R& R qrq# # #r wta % %t fqtfT tTy Tr VieT + fhdf8v eI \ -;\\\ \; :;? ?#

C
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In case of rebate of duty of excise on goods exported to anY count1TY or terrltoCY
outside India of on excisable material used in the manufacture of the goods which-are
exported to any country or territory outside India.

(Tr) qR gIT%vrTTmqf%FM vrt€%€r@ (bmw W8)f+RefbnvnqT@§t

In case of goods exported outside India export tO Nepal or Bhutanl ’without
payment of duty.

(,r) gM®nqq#t©wqTqv6 + TTzmbfRvqtvlft +Raw@ qt vital Rt mtV:aTV
BTTr q+MR% EdM mXn,©©R%€Kr nRa TqTqtuRK+RTvf#ftqq (+ 2) 1998

Tra l09 gKrfRIHfhq „q§'
Credit of any duty allowed to be utilized towns payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) iM @iTn W (Bnftq) nqqlqa, 2001 iiMi 9 % +v+vfqf+ffg Wmd@IT V{-8 + d

vfhit q, ifqtr nRg + vfa gTtqT 9f§v RqYq & fh vrv % §ft7rly-wtqT q4 Mtv WIt% 8t ft-a
Whit ii vrq :3fqv grtqq fbqr vm qrQITI ai% WT,r UT?T 1 6r !@r qfhf % ma gTn 35-R +
it8ff\a=R%TTVTq hsv %vrqftw:-6vrvm# vfl 'ft €t+tqTfiRl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 Inonths from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-in-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfaqd WM #vrq qd+m<6qTq@r©@aqT©Mqq{rzt Wt200/-'M XTjyn qt

qTT3#TqBt+@Tt6qqq@r@+Rr©8-atrOOO/-#=MlqTTT#qTVI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

gbR tvB, hal WFm tvB u#8qTqtwftdbfRWTIBqwr + Tft gMtv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #dbruqrqq 'rv3 gf%f+r, 1944 qt VFa 35-dt/35-r + +OtT:-
Under Section 35B/ 35E; of CEA, 1944 an appeal lies to :-

(2) 3%fRf©7 qfb8q t qVTjT 3l]VTr iT wm qt wftv, nfis+ + wM + gMT qral, Hh
WiTH qr@ R+ tqTqt wfHR amTf&Bar (fttta) a qf8FT bfb tftfbm, ©6qRr4Tq # 2-d qTvr,

VgqTdT vm, VT@r, 6trUtTFH, g§VVT@TR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2-:dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of BmXmP}net:e public
sector bank of the place where the bench of any nominate pu}dfd:#84611@1% of the
place where the bench of the Tribunal is situated.
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(3) vfl TV street + qf xv qTtqft gr vwiv MT e dr nt6 sy €nw % fh =Itv zr yTjvT7 argu
#r+fQRnvrmvTfiu §vv'q+8igqvftf#fRw gant t4vib IM VqTf+qft wfM
qTqTf%6wr#vqwftvn taBrvt6naR%qIMfinvrKrjI

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs. 100/- for each.

(4) @rqrvq qr@ gf&fM r970 vqr MIfBv gt gm -1 % gmtv f+utf!= f+F gjTTI an
gr+qq qr q©wtg VqTfhIfI fhbm nf#WItt % wtw q & vaq qt in vfbn v 6.50 q+ %r qrqmv
qrv–rfb®wn€hnqTf{qI

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sq +n++f#vnqdf€rMbnr wt 4r+fhFft qt at gInn wqffqf#nvrm{qttfhn
qj@, &ffh gtqrqq TW V{+qTqt wftdhrqRTf&qor (qRtfqf#) f+w, 1982 it fqfiT il

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) . fbir w, #rth©qr€T qj@ !{ gwR wft#tqHT©qor (fRvaz) IT% Vfa wfMt % TiN&

+ q#pTHT (Demand) vi & (Penalty) qT 10% if RTF Far gfIgBt il Wtf%, gf&Html# WT

10 Bag ViP. el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

+rdN mTR q@ aT €TqPK # #HiT, QTTfRV {nTT q&f #F THT (Duty Demanded) I

(1) & (Secti,n) IID bw ft8ffta aRi
(2) MIT ma &qqz bfb gt rTfiM;

(3) tH{ahf9ai+Rff%fhN6%a®hnf}rl

v€q§ wn ' dRawn’ + qB&lf wn qt Ign th wflv’nfb©©++fvvtj wf vmfbn
wn {I

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory condition for Illalg appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tu<, “Duty demanded” shall include:

(1)

(E)

(ai)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Hr grier % vfR 3Ht© yIn+itu1 %vqwq§Yw6 wn qr©nwrfRqTft78aqhr RW qq

qJmb 10% !.TmqW ar q§Y+q©@vfRqTfe78avw€% 10% Ww#twa#Fe1
In view of above, an appeal against th

payment of 10% of the duty demanded where
or pendty, where penalty alone is in dispute.”

s order shall lie before the Tribunal on
or duty and penalty are in dispute
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F. No. GAPPL/COM/STP/4445/2023

wftfbr qT+qT/ORDHR-.INaPP@M

The present appeal has been filed by M/s Bakulaben Amrutbhai Prajapati, 23,

Sarvodaya Nagar Society, Near Ujala Hotel, Sarkhej, Ahmedabad - 382210

[hereinafter referred to as “the appellant”] against Order in Original No.

365/DC/Bal€ulaben/Div-8/A’bad South/PMT/2022-23 dated 03.03.2023 [hereinafter

referred to as “the impugned order”] passed by the the Deputy Commissioner

(Technical), CGST & C:Ex, Ahmedabad South Commissionerate [hereinafter referred

to as “the adjudicating authority”] .

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. AGXPP 1036E. As per information

received from the Income Tax Department, it was observed that during the period

F. Y. 2015-16, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor paid

Service Tax thereon. Accordingly, in order to seek information, letters dated

23.09.2020 and 15.10.2020 were sent to the appellant calling for the details of

services provided during the period. But they didn’t submit any reply. Further, the

jurisdictional officers considering the services provided by the appellant as taxable

determined the Service Tax liability on the basis of value of 'Sales of Services’ under

Sales/Gross Receipts from Services (Value from ITR) and Form 26 AS R.)r the

relevant period as per details below :

Sr. I Period

No. 1 (F. Y.)
Differential Taxable m
per Income Tax Data (in Rs.)

Rate of Sme
Tax incl. Cess liability to be

demanded (in Rs.)

2015-16 25, 19, 170/. 14.50/, 3 ,65,279/.

3 ' The appellant was issued Show Cause Notice No

CGSTTWS0805/O&A/TPD(15-16)/AGXPPI036E/2020_21 dated 22.12.2020 (in

short SCN) proposing to demand and recover Service Tax amounting to Rs.3,65,279/-

under proviso to Section 73 (1) of Finance Act, 1994 along with interest under

Section 75 of the Act. The SCN also proposed imposition of penalty under Section

77(1)(c)? Section 77(2) and Section 78 of the Finance Act, 1994.

4 The SCN was adjudicated ex-parte vide the impugned order wherein :

4



q F. No. GAPPL/COM/STP/4445/2023

' Seivice Tax demand of Rs.3,65,279/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act9

1994

® PenaltY was imposed but not ascertained under Section 77(1) of the Finance

Act, 1994.

' Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Ac..tp

1994

@ Penalty of Rs.3,65,279/- was imposed under Section 78’ of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is engaged in the business of providing services as goods transport

agency with trade name as M/s. Aai Krupa Transpolt.

> TheY claim that their services provided as goods transport agency are covered

under the Reverse Charge Mechanism vide Notification No, 30/2012-ST dated

20.06.2012.

> Additionally they submitted that the value of total Supplies by way of Uanspor{

income during the period is Rs.25,19,170/-, out of the total 'amount the amount

of Supplies to body corporate and person liable to pay Service tax under RCM is

Rs 1.6,88,700/- so the remaining amount of transport income is Rs 8,30,470/-.

> As per the notification No 33/2012-ST exempts taxable services of aggregate

value not exceeding ten lakh rupees in any financial year from the whole of the

service tax leviable thereon under section 66B of the said Finance Act.

6. Personal Hearing in the case was held on 19.02.2024. Shri Alban Rathi,

Chartered Accountant, appeared for hearing online on behalf of the appellant. He

reiterated the contents of the written submission and stated that his client is GTA and

the entire liability is on receipts under RCM.

7. 1 have carefully gone though the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal hearing
dvM

; PfiiiI
Iiniq : \1\ \ IE:i:: : :+:> ] e Fr )

and additional submission, the impugned order passed by th,q BydigjTbg authority
pr•J=•PI I

riLe:I



r\u. LjAf'rl/ULllvr/b r r/++qi/zUZJ

and other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.3,65,279/- confirmed under .

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide

the impugned order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period ofF.Y. 2015-16.

f

9. 1 find that the SCN was issued on the basis of third party data without any

verification and.the impugned order has been decided ex-parte.

9.1 1 find that the appellant claimed that they were engaged in the business of

providing services by way of Goods Transport Agency and had received amounting

to Rs.25,19,170/- by carting/transportation of bricks by road during the period of

F. Y.2015-16. They have declared their carting / transportation income amounting to

Rs.25,19,170/- as Sale of Services in their Income Tax Return and the same amount

is reflected in their P&l A/c.

9.2 They strongly contended that they provided the services to body corporate

amounting to Rs.16,88,700/- & the remaining amounting to Rs.8,30,470 to non-body

corporate/individuals and the liability of Service Tax arising out of on the GTA

service rendered to the Body corporate is to be borne by the service recipient under

Reverse Charge Mechanism (RCM) in terms of Notification No. 30/2012-ST dated

20.06.2012 and the services rendered to non-body corporate/individuals remained

less than Rs.10 Lacs, hence they were eligible for threshold limit exemption in terms

of Notification 33/2012-ST.

9.3 1 and that in support of their claim that the Appellant provided services to

BodY coQorate9 theY have furnished sales ledger, sampld invoices of bricks carting,

P&l A/c, Balance Sheet, ITR for F. Y.2014- 15 & F. Y.2015-16.

IO' I find that “Goods transport Agency ” means any person who provides service

in Yelaaon to t7a71sport oif goods bY road and issues consignyneylt note, by whatever

name called; on reading the said definition of Goods Transpolt Agency and

submissions made bY the Appellant I find that the Appellant are providing service of

Goods Transport Agency.

i/lib6



F. No. G APPL/COM/STP/4445/2023

19.1 Further, I find that the recipient of service/payer of freight is liable to pay

service tax in the light of Notification No. 30/2012-ST dated 20.06.2012. The extract

of the of Notification 30/2012-ST dated 20.06.2012 is reproduced as under:

Government of India

Ministl)' of Finance
(Department of Revenue)

Notification No. 30/2012-Service Tax

New Delhi , the 20 th June, 2012
GSR -.-..-(E)'In exercise of the powers conferred by sub-section (2) of section 68 of the Finance Act, 1994

(32 of 1994)9 and in supersession of (i) notification of the Government of India in the Ministry of Finance

(Department of Revenue)> No. 15/2012- Sewice Tax, dated the 17 th March, 20 12, published in the Gazette

of India, Extraordinal)', Pan II, Section 3, Sub-section (i)3 vide number G.s.R 213(E)p dated the 17 th Mart.,hs

2012, and (ii) notification of the Government of India in the Ministry of Finance (Department of Revenue)1

No. 36/2004-Selvice Tax, dated the 3 1 st December, 2004, published in the Gazette of India, Extraordinarye

Part IL Section 3, Sub-section (i), vide number G.S.R 849 (E), dated the 31 st December: 20042 except as

respects things done or omitted to be done before such supersession, the Central Government hereby notifies

the following taxable services and the extent of service tax payable thereon by the person liable to pay
service tax for the purposes of the said sub-section, namely:-

I. The taxable services,-

(A) (i)
(ii) provided or agreed to be provided by a goods transport agency in respect of transportation of

goods by road, where the person liable to pay freight isP-

(a) anY factorY registered under or governed by the Factories Act, 1948 (63 of 1948);

(b) anY societY registered under the Societies Registration Act, 1860 (21 of 1860) or under any other
law for the time being in force in any part of India ;

(c) anY co-operative society established by or under any law;

(d) anY dealer of excisable goods, who is registered under the Central Excise Act, 1944 (1 of 1944) or
the rules made thereunder;

(e) any body corporate established, by or under any laIv; or

(f) anY partnership firm whether registered or not under any law including association of persons;

(I1) The extent of service tax payable thereon by the person who provides the service and the person who

receives the service for the taxable services specified in (1) shall be as specified in the following Tables
namely:-

e rcentage ofa-i;;
payable by the person payable by the person

providing service receiving the service

Description of a service

in respect of=&r
be provided by a goods transpoll agency in

respect of transportation of goods by road

100 %

Examiniqg the above legal provisions with the facts of the case and submitted

documents viz. sales ledger, bample invoices of bricks carting, P&l A/c, Balance

Sheet, ITR for F. Y.2014-15 & F.Y.2015-16, 1 find that the appellants have provided

GTA service to the body cooperates and non-body corporate which are evident from

the sales ledger. After analyzing the Sales ledgers submitted by the appeliant, I find

that the recipients of the appellant are mainly Private Limited U body Corporate)
-+.,

1
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U. bi/al- i LJ/ \uLJlrir LJ i r'/b;+'xJ/ LULJ

Ltd., (3) M/s Shka Developers Pvt. Ltd. , (4) M/s Ankita Construction Pvt. Ltd. etc.

In those cases wherein the recipient of the appellants are body corporate, the liability _

of tax payment will shift to the recipient only by virtue of the Notification 30/2012-

ST dated 20.06.2012.

10.2 1 also find that the appellant have provided service to non-body corporate

which are evident from the sales register submitted by the appellant. The

consideration received by the appellant after providing GTA services to non-body

corporate recipients will be chargeable to service tax and in such case the appellant

themselves would be held liable to pay service tax. However, after scrutiny of the

sales register and submission on record, I find that the appellant have received

income from non-body corporate which amounts to only Rs. 8,30,470/- which is not

beyond the threshold exemption limit which is envisaged in the light of Notification

No. 33/2012-ST dated 20.06.2012. Now, I find that the benefit of threshold

exemption under the Notification No. 33/2012-ST dated 20.06.2012 is available to

the appellant as they have received income only to the amount of Rs. 5,77,820/- in the

preceding year to the impugned period i.e. 2014-15, which is also below the threshold

limit to be taxable amount as per the above said Notification dated 20.06.2012.

Hence, theY are eligible to avail basic exemption limit in F. Y. 2015-16 and not liable

to paY Service Tax on the service provided to non-body corporate/individuals during

the F.Y. 2015-16

11. In view of above discussions & findings, I am of the considered view that the

demand of Service Tax confirmed vide the impugned order fails to sustain on merit

As the demand of service tax fails to sustain, question of interest and penalty does not
arise.

12. AccordingIY, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. %t©HTfnaR{#T{©+©FrRq=ta7q+HTa#&RqrvFTr el
The appeal Bled bY the appellant stands disposed of in above terms.

( Mm)
Dated
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By MGD/SPEED POST A/D

To,

M/s Bakulaben Amrutbhai Prajapati,
23, Sarvodaya Nagar Society,
Near Ujala Hotel, Sarkhej,
Ahmedabad - 382210

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, ,4/fP s6uTH

3. The Assistant Commissioner, CGST & CEX, ; 'WZ: Division, /!f{]):ScQg\
Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.

Lf Guard 61e

6. PA File
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